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Ft'om: 208 Anderson, Julian & Hull LLP 
i;3rian K. Julian, IS8 No. 2360 
Amy G. White, IS8 No. 5019 
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C. W. Moore Plaza 
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Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
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IN THE DISTRICT COURT OF 
THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, 
INC., an Idaho corporation, Case No. CV 09-02511 
Plaintiff, MOTION FOR ATTORNEY'S FEES 
AND COSTS 
vs. 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defendant. 
COMES NOW, the above-entitled Defendant, City of Lewiston, by and 
through its attorneys of record, Anderson, Julian & Hull, and hereby. moves the 
Court for an award of attorney's fees and costs, pursuant to I.C. §12-117 and 
Idaho Rule of Civil Procedure 65(c). This Motion is supported by the documents on 
file and the following documents submitted contemporaneously herewith: 
MOTION FOR ATTORNEY'S FEES AND COSTS· 1 
2 
rrom=c:uCl Rnderson, Julian & Hull LLP 
1. Memorandum in Support of Motion for Attorney Fees and Costs; and 
2. Affidavit of Stephen Adams in Support of Motion for Attorney Fees 
and Costs. 
DATED this ~ day of February, 2010. 
ANDERSON, JULIAN & HULL LLP 
By f&!: C-J-.. C 
Brian K. Julian, Of the Firm 
Attorneys for Defendant 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this _~_ day of February, 2010, I served a true 
and correct copy of the foregoing MOTION FOR ATTORNEY'S FEES AND COSTS 
by delivering the same to each of the following attorneys of record, by the method 
indicated below, addressed as follows: 
Ron T. Blewett 
CLARK AND FEENEY 
The Train Station, Suite 201 
13th and Main Streets 
P.O. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208) 743-9516 
Facsimile: (208) 746-9516 
Attorneys for Plaintiff 
J U.S. Mail, postage prepaid 
] Hand-Delivered 
[ J Overnight Mail 
[ ?< ] Facsimile 
B~~ nan . ulan 
MOTION FOR ATTORNEY'S FEES AND COSTS - 2 
3 
FES-04-2010 11:4::> rrom:c~t:l Hnderson, Julian ~ Hull LL~ 
f\LED 
WID fE8 q PIll1 tit 
Brian K. Juli~n, ISB No. 2360 
Amy G. White, ISB No. 5019 
ANDERSON, JULIAN & HULL LLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
Facsimile: (208) 344-5510 
E-Mail: bjulian@ajhlaw.com 
~~vV'-
DEPUTY 
agwhite@ajhlaw.com 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, 
INC., an Idaho corporation, 
Plaintiff, 
Case No. CV 09-02511 
vs. 
AFFIDAVIT OF STEPHEN ADAMS 
IN SUPPORT OF MOTION FOR 
ATTORNEY'S FEES AND COSTS 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defendant. 
STATE OF IDAHO 
S5: 
County of Ada 
STEPHEN ADAMS, having been first duly sworn upon oath, deposes and 
says: 
1. That the statements contained herein are made of your Affiant's own 
personal knowledge and are true and correct to the best of his information. 
2. I am the attorney for Defendant City of Lewiston and I make this 
AFFIDAVIT OF STEPHEN ADAMS IN SUPPORT OF MOTION FOR ATTORNEY'S 
FEES AND COSTS - 1 4 
FEB-(;J4-2010 11:45 From: i::::l::Jt:I Hnderson, Julian & HUll LLt-' 
Affidavit in Support of the Motion for Attorney's Fees and Costs pursuant to 
f.R. C.P 65(c), f. C. § 12-117, and f.R.C.P. 54{d). 
3. For this case, this office charged $125.00 per hour for time associates 
worked on this case and $145.00 per hour for time partners billed. Paralegal time 
was billed out at $75.00 per hour. My time on this matter was billed at $125.00. 
4. I have been in practice for over three years, and this rate is reasonable 
and consistent with, if not lower than, other similarly qualified insurance defense 
attorneys in this state. 
5. To the best of my knowledge and belief, the following items claimed 
as costs are correct and are in compliance with the Idaho rules: 
Costs as a Matter of Right: 
1. Court filing fees (Notice of Appearance) $58.00 
Discretionary Costs 
1 . Photocopying $ 3.50 
2. Travel Expenses $566.67 
TOTAL COSTS $628.17 
6. The number of hours and services provided to Defendant City of 
Lewiston in this matter and the hourly rates our office has charged are specifically 
set forth as follows: 
Time Billed up to and including TRO hearing (December 21, 2009) 
Brian K. Julian 4.2 hours at $145.00/hour $ 609.00 
Stephen Adams 35.1 hours at $125 .OO/hour $4,387.50 
AFFIDAVIT OF STEPHEN ADAMS IN SUPPORT OF MOTION FOR ATTORNEY'S 
FEES AND COSTS - 2 5 
t- rom: i::lHj Rnderson, Julian & Hull LLP 
Total $4,996.50 
Total Time Billed on Case to Date of Motion for Attorney Fees 
Brian K. Julian 7.1 hours at $145/hour $1,029.50 
Stephen Adams 42.8 hours at $125/hour $5,350.00 
Total $6,379.50 
7. I estimate that we will spend approximately 3.5 hours preparing the 
Motion for Attorney Fees and accompanying documents, plus another 2.0 hours 
pursuing collection of attorney fees from Plaintiff. At $125.00/hour, this is 
$687.50. 
8. The fees and costs set forth in this Affidavit and its attachments are 
directly related to and incurred in relation to defending the City of Lewiston 
regarding Plaintiff's Complaint, attending the show cause hearing for Plaintiff's 
Temporary Restraining Order, and post hearing activities. 
FURTHER your Affiant saith naught. 
Stephen L. Adams 
SUBSCRIBED AND SWORN to before me this I-day of February, 2010. 
~~of'~ ~y Publrc f Idaho \ 
Residing at: ? ) 
My Co m m iss I on E xp ire s :---;<+-'=-~,;;£L..L:.....:"'--_ 
AFFIDAVIT OF STEPHEN ADAMS IN SUPPORT OF MOTION FOR ATTORNEY'S 
FEES AND COSTS - 3 6 
From:208 Anderson, Ju Ii an & Hu 11 LLP 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this ~ day of February, 20)0, I served a true 
and correct copy of the foregoing AFFIDAVIT OF STEPHEN ADAMS IN SUPPORT 
OF MOTION FOR ATTORNEY'S FEES AND COSTS by delivering the same to each 
of the following attorneys of record, by the method indicated below, addressed as 
follows: 
Ron T. Blewett 
CLARK AND FEENEY 
The Train Station, Suite 201 
13th and Main Streets 
P.O. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208) 743-9516 
Facsimile: (208) 746-9516 
A ttorneys for Plaintiff 
] U.S. Mail, postage prepaid 
] Hand-Delivered 
[ ] Overnight Mail 
[ 'I- ] Facsimile 
Brian K. Julian 
AFFIDAVIT OF STEPHEN ADAMS IN SUPPORT OF MOTION FOR ATTORNEY'S 
FEES AND COSTS - 4 7 
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Brian K. Julian, ISB No. 2360 
Amy G. White, ISB No. 5019 
ANDERSON, JULIAN & HULL LLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
Facsimile: (208) 344-5510 
E-Mail: bjulian@ajhlaw.com 
agwhite@ajhlaw.com 
Attorneys for Defendant 
Hnderson, Julian & Hull LLP 
FILED 
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DEPUTY 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, 
INC., an Idaho corporation, 
Plaintiff, 
vs. 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defendant. 
Case No. CV 09-02511 
MEMORANDUM IN SUPPORT OF 
MOTION FOR ATTORNEY'S FEES 
AND COSTS 
COMES NOW, the above-entitled Defendant the City of Lewiston, by and 
through its counsel of record, Anderson, Julian & Hull, and hereby submits this 
Memorandum in Support of Defendant's Motion for Attorney's Fees and Costs. 
I. 
INTRODUCTION 
In the fall of 2009, Defendant City of Lewiston requested bids for the 
replacement of an irrigation system at a municipal golf course. The City followed 
MEMORANDUM IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS-
1 8 
rrom:2UCl Rnderson, Julian & Hull LLP 
the "Category A" bid process under the public works construction procurement 
statute, Idaho Code § 67-2805. Five bids were received, and Plaintiff's was the 
lowest. However, Plaintiff did not have the experience the City was looking for, 
and so the City rejected Plaintiff's bid. Plaintiff interpreted I.C. § 67-2805 to say 
that if there were experience requirements, the City was obligated to use a 
"Category B" bid process. Because Defendant City did not do so, Plaintiff believed 
that the City was obligated to award him the bid. 
Plaintiff prepared a Complaint, which was filed with the Court, and then 
obtained a Temporary Restraining Order against the City of Lewiston prior to 
serving Defendant City of Lewiston with the Complaint. To obtain the Temporary 
Restraining Order, Plaintiff was required to file with the Court a $3,000.00 cash 
bond. In the Complaint, Plaintiff requested injunctive relief prohibiting Defendant 
City from awarding the bid contract to any other party. Complaint for Injunctive, 
Declaratory, & Other Relief, pp. 7 - 8. The TRO similarly restrained the City from 
awarding the bid contract to the second lowest bidder, or performing any work on 
the golf course. Temporary Restraining Order, p. 2. 
After receiving the Complaint and Temporary Restraining Order, Defendant 
City responded to the Complaint, prepared briefing regarding its objection to the 
TRO, and appeared at a show cause hearing on December 21, 2009. The City 
incurred attorney's fees and costs in preparing these documents and attending the 
show cause hearing. This entire issue is based on Plaintiff's erroneous reading of 
the public works construction procurement statute which clearly gives 
MEMORANDUM IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS -
2 9 
FEB- 134-2010 12: 02 From:208 Rnderson, Julian & Hull LLP 
governmental entities, such as the City of Lewiston, discretion to reject low bidders 
for public works construction contracts, as long as the City follows the proper 
guidelines. 
Defendant City of Lewiston contends that it has multiple grounds on which 
attorney's fees and costs should be awarded. First, under I.R.C.P. 65{c). Defendant 
is entitled to foreclose on the cash bond filed by Plaintiff with the Court, as the 
Court has determined that the City was wrongly restrained by the TRO. Next, 
under I. C. § 12-117, Defendant City of Lewiston is entitled to attorney's fees 
because Plaintiff's interpretation of the Public Works Purchasing statute was not 
reasonably supported by fact or law. Finally, as the prevailing party, Defendant 
City of Lewiston is entitled to costs pursuant to Idaho Rule of Civil Procedure 
54(d). 
II. 
LEGAL ANALYSIS 
A. AS PLAINTIFF FAILED TO SHOW THAT THE CITY OF LEWISTON WAS 
PROPERLY RESTRAINED, DEFENDANT CITY IS ENTITLED TO ATTORNEY 
FEES UNDER I.R.C.P. 65{c). 
The Idaho Rules of Civil Procedure require that prior to a preliminary 
injunction or temporary restraining order being issued, the Plaintiff is required to file 
a security with the Court. I.R. C.P. 65 (c). The rule makes it clear that the purpose 
of this security is lifor the payment of such costs and damages including 
reasonable attorney's fees to be fixed by the court, as may be incurred or suffered 
MEMORANDUM IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS -
3 10 
From:208 Anderson, Julian & Hull LLP 
by any party who is found to have been wrongfully enjoined or restrained." I.R.C.P. 
65(c). 
Defendant City argues that it is evident that Defendant City was wrongfully 
restrained by the TRO. Rather than petition the Court for a TRO after the Complaint 
had been served, and let the parties jointly address the Court regarding the 
issuance of the TRO, Plaintiff chose to take the route of obtaining a TRO and then 
serving both the Complaint and the TRO on Defendant City of Lewiston at the 
same time. By choosing this method, Plaintiff has foreclosed himself from arguing 
that no TRO or injunction was issued. See Brady v. City of Homedale, 130 Idaho 
569, 573 (1997) (holding that where no TRO or injunction is ever entered, there 
can be no award of fees and costs under this section). 
After the show cause hearing on December 21, 2009, the Court determined 
that the Plaintiff failed to show that it was entitled to injunctive relief, and that the 
City had properly interpreted I.C. § 67-2805(3). See Opinion and Order on 
Injunctive Relief, pp. 8, 10. As the Court determined that the City did not violate 
the statute, Defendant City was wrongfully restrained, and is therefore entitled to 
reasonable attorney's fee. I.R.C.P. 65(c). liThe recoverable attorney fees are those 
incurred in a proceeding to dissolve a temporary restraining order or a preliminary 
injunction rather than those earned through defending the merits of the action 
which results in dissolution of the injunction." Devine v. Cluff, 110 Idaho 1, 3 
(Idaho Ct. App. 1985). The fees sought by Defendant City under I.R.C.P. 65(c) are 
those related to preparing for and attending the show cause hearing, and amount 
MEMORANDUM IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS -
4 11 
FEB-04-201D 12: 03 Frorn:208 Anderson, .Julian & Hull LLP 
to $4,996.50. See Affidavit of Stephen Adams in Support of Motion for Attorney 
Fees and Costs, " 6, 8. This amount exceeds the $3,000 bond Plaintiff filed with 
the Court. Further, as discussed below, the amount of the attorney fees is 
reasonable. Therefore, Defendant City is entitled to an award of fees under I.R.C.P. 
65(c) of at least $3,000. 
B. BECAUSE PLAINTIFF DID NOT HAVE A REASONABLE BASIS IN LAW FOR 
HIS PETITION FOR INJUNCTIVE RELIEF, DEFENDANT CITY OF LEWISTON IS 
ENTITLED TO ATTORNEY FEES UNDER I.C. § 12-117. 
Defendant City argues that it is also entitled to attorney fees under I. C. § 12-
117(1). The Idaho Code provides that in suits against city, the Court "shall award 
the prevailing party reasonable attorney's fees, witness fees and reasonable 
expenses, if the court finds that the party against whom the judgment is rendered 
acted without a reasonable basis in fact or law." I. C. § 12-117 (1) (emphasis 
added). Defendant City's overall attorney fees in this case amount to $7,067.00.' 
See Affidavit of Stephen Adams in Support of Motion for Attorney Fees and Costs, 
In this case, Defendant City argues that it is clear that Plaintiff acted without 
reasonable basis in fact or law. Plaintiff requested injunctive relief preventing the 
City from awarding the contract for the renov_ation of the irrigation to any other 
entity than Plaintiff. Complaint for Injunctive, Declaratory, and Other Relief, pp. 7 -
8. In other words, Plaintiff requested that the Court mandate that the City award it 
the bid contract. The sole basis for this argument was that under Plaintiff's 
This amount is inclusive of the fees incurred up to December 21, 2009. 
MEMORANDUM IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS -
5 12 
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interpretation of I.C. § 67-2805(3), Defendant City violated the statute by not 
awarding the bid contract to the low bidder, regardless of whether the low bidder 
had the experience the City was looking for. 
Defendant argues that there were no grounds under statute or common law 
for Plaintiff to request such relief. There is nothing in I.C. § 67-2805(3) that 
provides for a Court to enter an injunction prohibiting a governmental entity from 
awarding a bid to anyone but the low bidder. The statute simply does not provide 
for injunctive relief requiring the City to award the bid contract to anyone, whether 
low bidder or not. In fact, the statute specifically gives cities the discretion whether 
to award the bid to someone other than the low bidder. See I.C. § § 67-
2805(3)(a}{ix - x) and (3)(b)(xii - xiii). Further, Plaintiff has not claimed that 
Defendant City failed to follow the proper steps in choosing another bid other than 
his. In fact, he admitted at the hearing that Defendant City gave him the notice and 
reasons required by I.C. § 67-2805(3)(a){ix - x), as well as the opportunity to be 
heard by the City Council. Additionally, if Plaintiff felt that the bid was improperly 
awarded to someone else, the Idaho Courts have made it clear that the proper 
remedy, if any, would be damages for the costs spent in preparing the bid 
documents. Seer e.g., Neilsen & Co. v. Cassia & Twin Falls County Joint Class A 
Sch. Dist., 103 Idaho 317, 319 (Idaho Ct. App. 1982). Based on this analysis, 
Plaintiff had absolutely no statutory or common law ground to request injunctive 
relief forcing the City to award him the bid. 
MEMORANDUM IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS -
6 13 
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The Idaho Supreme Court has stated numerous times that where a lawsuit 
involving a city is brought on grounds that are not supported by statute or the 
common law, an award of reasonable attorney fees is appropriate to the prevailing 
party under I. C. § 12-117. See Bonner County v. Bonner County Sheriff Search & 
Rescuer Inc., 142 Idaho 788, 789 (2006) (attorney fees were awarded against 
Bonner County when the County filed a lawsuit without satisfactorily stating a 
recognizable cause of action); Daw v. Sch. Dist. 91 Bd. of Trs., 136 Idaho 806, 
808 (2001) (attorney fees awarded against a man who tried to appeal a school 
board decision to the Court where there was no statutory authority allowing him to 
do so); Castrigno v. McQuade, 141 Idaho 93, 98 (2005) (attorney fees awarded 
where the plaintiffs were aware of the statutory procedures for appealing a 
property tax appraisal, and failed to fol/ow such procedures); Euclid Ave. Trust v. 
City of Boise, 146 Idaho 306, 310 (2008) (attorney fees awarded where the 
plaintiff pursued an appeal primarily in "making a point" and where the claims for 
damages were tenuous). In this case, Plaintiff essentially admits that Defendant 
City followed the proper procedure in choosing to go with another bidder, but 
believes that the statute does not give the City such discretion. Clearly, this 
analysis is not supported by the statute, nor was Plaintiff's requested relief. 
Therefore, Defendant City is entitled to an award of attorney fees in the amount of 
$7,067.00. 
MEMORANDUM IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS -
7 14 
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C. DEFENDANT CITY'S REQUEST FOR ATTORNEY FEES IS REASONABLE 
UNDER THE FACTORS IDENTIFIED IN I.R.C.P. 54(e)(3). 
Under I.R.C.P. 54(e)(3), the Court is to look at twelve factors in determining 
whether the attorney fees requested by a party are reasonable. In this case, 
Defendant City contends that its request for attorney fees is very reasonable, as 
outlined below: 
(A) Time and labor required - As the Complaint was filed on or about 
December 2, 2009, and the show cause hearing was held on December 21, 2009, 
this case was extremely labor intensive for about three weeks. 
(8) Novelty of questions - The issue addressed by the Court involved a 
relatively new statute, and the questions involved were novel. 
(C) Skill requisite to perform legal services properly - Considerable legal skill 
was required in providing the legal services to Defendant City, and in preparing for 
the show cause hearing. 
(D) Prevailing charges for like work - A majority of the work performed was 
charged at $125.00 per hour, a rate which is considerable lower than the prevailing 
rate for like work. 
, 
(E) Fixed or contingent fee - The fee was at a fixed, per hour rate. 
(F) Time limitations imposed by circumstances - As discussed above, 
Defense counsel had to respond to the Complaint, file briefing regarding the TRO, 
and attend a show cause hearing, as well as preparing witnesses for testifying, all 
within a three week time period. 
MEMORANDUM IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS -
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(G) Amount involved and results obtained - Defendant City of lewiston was 
forced to hold work on the installation of an irrigation system, the contract for 
which was valued at between $900,000 and $1,000,000. Defendant City of 
Lewiston obtained Judgment on all of Plaintiff's claims. 
(H) The undesirability of the case - Considering that all of the work on this 
case was done at the holiday season, between December 1 and December 21, this 
case was not desirable. 
(I) Nature and length of relationship with client - Defense counsel admittedly 
has a long relationship with Defendant City of lewiston. 
(J) Awards in similar cases - N/A 
(K) Reasonable costs of automated legal research - NI A 
(l) Other factors - NI A 
Based on this analysis, Defendant City contends that its requested attorney 
fees are reasonable. 
D. AS THE PREVAILING PARTY, DEFENDANT CITY OF LEWISTON IS ENTITLED 
TO COSTS UNDER I.R.C.P. 54(d)(1). 
Judgment has been entered for Defendant City, and therefore it is the 
prevailing party. As the prevailing party, Defendant City is entitled to costs. 
I.R. C.P. 54(d)(1 )(A). Defendant City requests the following Costs: 
Costs as a Matter of Right: 
1 . Court filing fees (Notice of Appearance) $58.00 
MEMORANDUM IN SUPPORT OF MOTION FOR ATTORNEY'S FEES AND COSTS -
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Discretionary Costs 
1. Photocopying $ 3.50 
2. Travel Expenses $566.67 
TOTAL COSTS $628.17 
III. 
CONCLUSION 
For the reasons outlined above, Defendants request that it be awarded its 
attorney fees of $7,067 and costs of $628.17. 
DATED this ~ day of February, 2010. 
ANDERSON, JULIAN & HULL LLP 
By ~ CJ- Cv-
Brian K. Julian, Of the Firm 
Attorneys for Defendant 
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attorneys of record, by the method indicated below, addressed as follows: 
Ron T. Blewett 
CLARK AND FEENEY 
The Train Station, Suite 201 
13th and Main Streets 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, ) 
INC., an Idaho corporation, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
CITY OF LEWISTON, an Idaho municipal ) 
corporation, ) 
) 
Defendant. ) 
) 
) 
Case No. CV09-02511 
MOTION TO DISALLOW COSTS 
********** 
COMES NOW the Plaintiff, pursuant to LR.C.P., Rule 54( d)(6), and respectfully moves to 
disallow all costs and fees claimed by the defendant, with the exception of its appearance fee. This 
motion is made on the following grounds and for the following reasons: 
1) The application does not comply with rule or statute. 
2) The defendant is not entitled to the requested award of attorney fees. 
21 This motion is based on the pleadings and records of the above-entitled action, and upon the 
22 Brief, which pursuant to LR.C.P. Rule 7(b)(3) is to be filed within 14-days of the date hereof. 
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DATED the 16th day of February, 2010. 
CLARK and FEENEY 
By __________________ ~~--~-------
Ron T. Blewett, a member of.-""""''''''''' 
Attorneys for Plaintiff. 
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I HEREBY CERTIFY that on the 16th day of February, 2010, I caused to be served a true and correct 
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Mr. Stephen L. Adams 
Anderson, Julian & Hull, LLP 
250 S. 5th Street, Suite 700 
P. O. Box 7426 
Boise, ID 83707-7426 
(208)344-5510 fax 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, ) 
INC., an Idaho corporation, 
Plaintiff, 
vs. 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defendant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV09-02S11 
BRIEF IN SUPPORT OF MOTION 
TO DISALLOW FEES & COSTS 
********** 
COMES NOW the plaintiff and respectfully submits this brief in support of its motion to 
disallow fees and costs claimed by defendant City of Lewiston. 
1) Summary of Argument. 
Fees are not generally awarded in such circumstances for various reasons, well established 
by Idaho authorities discussed below. 
As set forth below, the Rule 65(c) bond is compensatory in nature, but the City cannot 
recover fees under it unless the City has actually "suffered "or "incurred" (paid) fees specific to the 
injunction, which it has not. For example, fees incurred generally for the salary or retainer of a City 
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attorney do not suffice. Any cost the City has actually incurred for an insurance premium is even 
more remote than the fees of a salaried attorney. Further, the injunction may have been quashed but 
issuing the same was not "wrongful" as it is the recognized remedy available in such circumstances, 
and it is not in the public interest to discourage presentation of a fair question regarding the public 
interest. 
Further, even if fees were hypothetically warranted by rule, the City cannot recover any fees 
without having provided the appropriate itemization ofwhich fees were applicable to the injunction, 
and even in that event, an award offees and costs under Rule 65 is limited to the amount ofthe bond. 
Finally, this matter was not pursued without reasonable basis, as established best by reference 
to Hillside's briefing of record. 
2) The City Does Not Satisfy Conditions Precedent to Fee Recovery. 
a) The City Has Not "Incurred" or "Suffered" of "Paid" Any Fees or 
Damage. 
Rule 65( c) is compensatory in nature, providing that the court is to set bond" .. .in such sums 
as the court deems proper, for the payment of such costs and damages, including reasonable 
attorney's fees .. . as may be incurred or suffered." (Emphasis added). 
In this respect, the fee application is entirely inadequate to establish that the City has incurred 
or suffered or paid any fee at all. Indeed, it is apparently that the City has not incurred or suffered 
or paid any fees. 
The subject has been addressed by the Idaho Supreme Court. Where the fees incurred by an 
Idaho City were only those of a salaried or retained attorney, paid the same monthly amount 
regardless of his participation in the subject litigation, there was" ... no proof that Burley sustained 
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any damages for attorney fees in securing dissolution of the injunction, as there was insufficient 
showing of actual costs to the city for the attorneys services." Unity Light and Power Co. v. City of 
Burley, 92 Idaho 499,502 (1968). This ruling was entered despite pro 0 fthatthe attorneys' monthly 
retainer was increased in consideration of the fact that litigation services were required. !d. 
"Although defendant may expend attorney time in defending against a Preliminary Injunction, where 
the government attorney works on salary the amount of time expended by the attorney should not 
lead to the presumption that a security bond is necessary for the recovery of attorney fees." Planned 
Parenthood ofIdallO, Inc. v. Kurtz, Page 15,2001 WL 34157539 (unpublished opinion ofIdaho 
Fourth District Judge McLaughlin). 
In this case the City did not even incur indirect expense of its salaried attorneys, but was 
defended by its insurance carrier. Any insurance premiums are the only expense actually incurred 
by the City. These costs or expenses are even more remote and more indirect than the actual attorney 
fee proof deemed insufficient in City of Burley. 
No compensation is required to make the City whole, and no award of damages for attorney 
fees is appropriate. 
b) Plaintiff Pursued the Proper Procedure and the City Was not 
"Wrongfully Enjoined". 
Hillside concedes that the City has prevailed in quashing the TRO, and this threshold at least 
has been crossed. However, Hillside respectfully submits that at least for a public entity, prevailing 
on the TRO does not end the analysis. 
Rule 65( c) authorizes but does not require an award of fees if, among other things, the City 
was "Wrongfully Enjoined." A disappointed bidder such as Hillside is not entitled to a writ of 
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mandamus or prohibition, and must resort to declaratory and injunctive relief. See, Agricultural 
Services, Inc. v. City ofGoodillg, 120 Idaho 627 (App. 1991). Hillside could not have received an 
injunction to prevent contract award after the contract was already awarded, because an injunction 
will not issue to restrain an act already completed. Brady v. City of Homedale, 130 Idaho 569 
(1997). Had Hillside waited to seek relief until after the bid contract was let, the matter would have 
been moot. 
Bid laws are for the benefit ofthe public, to safeguard public funds and public interests. City 
ofSalldpoint v. Salldpoint Illdependellt Highway District,139 Idaho 65, 69 (2003). Addressing 
questions of statutory bid compliance in the customary and proper manner as done here is not 
"wrongful" and should not be discouraged or characterized as such. The City may have prevailed, 
but the injunction was eminently appropriate as a matter of public policy for there is no other 
available procedure to speak to public interest in addressing a reasonable and legitimate public bid 
dispute. 
3) The City has failed to follow applicable rules or submit proper proof of the 
amount of alleged attornev fee damage. 
a) The City Did not file a Memorandum of Costs or Provide the Necessary 
Fee Itemization to justify an award of fees. 
Rule 54( d)( 5) requires the City, as a condition of recovery, to file a memorandum of costs 
within 14 days after entry of judgment. 
The City did not file a timely memorandum of costs, and cannot do so now. 
The City did file a "Motion for Attorney Fees and Costs" and a supporting affidavit. The 
affidavit did not itemize the fees incurred. Instead, the City has provided only totals and asked the 
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court to assume that all fees incurred through the date of hearing were related solely to quashing the 
injunction. 
If fees are hypothetically awardable, any such award must fall within the requirements of 
Rule 65(c). See, Brady v. City of Homedale, 130 Idaho 569 (1997). In order for the trial court to 
award all fees incurred up to the date of disposition ofthe injunction, the trial court must expressly 
find that fees necessary to address the merits of the case and the fees necessary to quash the 
injunction were identical. Durrant v. Christensen, 117 Idaho 70 (1990). The burden of proof is on 
the applicant to segregate that portion offees applicable to quashing the injunction from that portion 
of fees applicable to defending the merits, and the failure to meet this burden prevents an award of 
any fee. Phoenix Aviation, Inc. v. MNK Enterprises. Inc., 128 Idaho 819,825 (1996). 
It cannot reasonably be asserted that all fees up to the date of disposition of the injunction 
were solely those necessary to address the injunction. As examples only, the City's Answer 
addressed issues and defenses having nothing to do with injunctive relief; even the City's objection 
to the TRO devoted half of its briefing to whether plaintiff is entitled to a claim for relief under 
"Section 1983." See, Objection, Pages 3-7. 
Having failed to file a memorandum of costs and having failed to provide the necessary fee 
itemization, the City has not met its burden to prove those fees related to the injunction, and is not 
entitled to an award of any fee under Rule 65( c). 
4) Any liability under Rule 65(c) is limited to the amount of the bond. 
Even ifthe City were hypothetically damaged in that it "Incurred" or "Suffered" or "Paid" 
fees, and even ifthe City was "wrongfully" enj oined in the circumstances, and even ifthe City had 
filed a memorandum of costs, properly carrying its burden to segregate fees and prove the amount 
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applicable to quashing the injunction, then and in that event Hillside's liability for fees and costs 
under Rule 65( c) would nonetheless be limited to the amount ofthe $3,000 bond previously posted. 
McAtee v Falkner Land and Livestock, Inc., 113 Idaho 393 (1987). 
5) This Matter was Not Pursued Unreasonably. 
The only remaining potential basis for a fee award is under LC. §12-117, and to facilitate 
recovery the City is constrained to argue that this matter was pursued unreasonably by Hillside. 
In response Hillside respectfully incorporates by reference its Reply Brief in Support of Preliminary 
Injunction. One cannot read that brief and come to the conclusion that Hillsides complaint did not 
have a reasonable basis in fact or law. 
Further, and if there is any doubt, L C. § 12-117 has been held not to apply in circumstances 
where the issues presented are of first impression, as is the interpretation ofthe new bid statue here 
in question. See, Emplovers Resource Management Company v. Department of Insurance, 143 
Idaho 179, 185 (2006). Similarly, LC. § 12-117 has been held not to apply to situations where a lack 
of certainty exists regarding the standards which are the subject ofthe litigation. See, Haw v. Idaho 
State Board of Medicine, 143 Idaho 51, 55 (2006). 
6) Travel Costs are Not Recoverable. 
The City has not proven it incurred any travel costs incident to this matter or at all, but even 
ifit had, the same are not recoverable as a matter of right. LR.C.P. 54( d) (1 ). In order to recover travel 
costs the court must make an express finding that the same are necessary and "exceptional", and that 
the same should be recovered in the interest of justice. Not such finding is possible here. 
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7) Conclusion. 
Hillside respectfully moves that the Court disallow all costs and fees with the exception of 
the City's costs to file an appearance. 
DATED this 25th day of February, 2010. 
:~mdFEENEY a 
Ron T. Blewett, a member ofthe firm. -
Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, 
INC., an Idaho corporation, 
Plaintiff, 
vs. 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defendant. 
Case No. CV 09-02511 
RESPONSE TO MOTION TO 
DISALLOW FEES AND COSTS 
COMES NOW, the above-entitled Defendant City of Lewiston, by and 
through its attorneys of record, Anderson, Julian & Hull and hereby responds to 
Plaintiff's Motion to Disallow Fees and Costs. 
I. 
LEGAL ARGUMENT 
Plaintiff makes a number of arguments why fees and costs to the City, as a 
prevailing party, should be disallowed or otherwise limited. These arguments are 
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based on faulty premises, assumptions not in the record, or misreadings of the 
cases, statutes and rules that are cited by Plaintiff. Defendant will address these 
arguments in the order that they are presented in Plaintiff's Brief. Defendant City 
contends that it is entitled to fees and costs both under I.R.C;P. 65(c), and under 
I.C. § 12-117. Defendant City of Lewiston contends that as the issuance of the 
Opinion and Order on Injunctive Relief effectively resolved this case, Defendant not 
only prevailed in overturning a wrongfully issued TRO, but also prevailed on the 
merits of the case, and therefore is entitled to attorney's fees under all applicable 
statutes. 
A. THE CITY HAS INCURRED, SUFFERED, AND PAID ATTORNEY FEES AND 
THUS IS ENTITLED TO FEES UNDER F.R.C.P. 65(c). 
Plaintiff argues that the City is not entitled to attorney's fees or costs under 
Rule 65(c) because the City did not actually incur or pay any attorney's fees. See 
Brief in Support of,Motion to Disallow Fees and Costs, pp. 2 - 3. This argument is 
based on two inapplicable cases and an assumption which is not reflected in the 
record, and which has since been clarified. Further, even if the assumption were 
correct, the argument is not legally supportable. 
First, Plaintiff cites Unity Light & Power Co. v. City of Burley, 92 Idaho 499 
(1968), and an unpublished opinion of the Fourth Judicial District to support the 
conClusion that the City is not entitled to fees. Brief in Support of Motion to 
Disallow Fees and Costs, p. 3. These cases hold that there are no attorney's fees 
incurred under Rule 65(c) when a governmental entity is defended by a salaried 
employee of the governmental entity or by a previously retained attorney who 
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works for a fixed rate per month. See Unity Light & Power Co. v. Burley, 92 Idaho 
499, 501 - 02 (1968).' Plaintiff does not argue that defense counsel in this case 
is a salaried city attorney or paid on monthly retainer. Defense counsel has no 
retainer agreement with the City of Lewiston, nor is any employee of defense 
counsel a City employee. Affidavit of Don Roberts In Support of Memorandum of 
Fees and Costs, ~ 7. Therefore, the cases Plaintiff cites are inapplicable. 
Plaintiff also argues that the "City was defended by its insurance carrier." 
Brief in Support of Motion to Disallow Fees and Costs, p. 3. This is pure 
assumption, and not supported by the record. The City has a $10,000.00 
deductible, which it pays directly from city funds. Roberts Affidavit, ~ 4. As 
defense counsel's fees in this matter were under $10,000.00, the City paid or will 
pay the entire amount. Roberts Affidavit, ~ 5. Therefore, Plaintiff's argument 
based on this assump,tion fails, and the City has directly incurred fees and costs. 
Finally, if the Court were to accept Plaintiff's argument, no party who was 
insured would ever be able to obtain fees or costs or recover on the 65(c) bond/ 
security if an insurance c,empany provided a defense. This argument makes no 
sense. Insurance carriers are either contractually2 or statutorily subrogated to the 
interest of the insured, and therefore, any fees incurred by the insured, whether or 
not paid for an insurance carrier, are recoverable. Plaintiff cites no case which 
2 
As Planned Parenthood of Idaho, Inc. v. Kurtz is not a reported case, it is not binding on this 
Court, and Defendant City will not cite to it. 
See Roberts Affidavit, , 6. 
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supports the contention that defense fees paid by an insurance company are not 
recoverable. 3 
Therefore, as the City has actually incurred fees and costs, they should be 
recoverable under I.R.C.P. 65(c). 
B. THE CITY WAS WRONGFUllY RESTRAINED BECAUSE THE COURT FOUND 
THAT PLAINTIFF WAS NOT ENTITLED TO THE INJUNCTIVE RELIEF 
REQUESTED. 
Plaintiff next argues that the City was not wrongfully restrained by the 
Restraining Order. See Brief in Support of Motion to Disallow Fees and Costs, pp. 
3 - 4. Defendant has argued that Plaintiff wrongfully obtained a restraining order 
against the City by filing a Complaint and requesting a TRO prior to serving the City 
with the Complaint and Summons. See Memorandum in Support of Motion for 
Attorney's Fees and Costs, pp. 3 - 4. Plaintiff argues that obtaining a TRO prior to 
serving the Summons and Complaint was the only method to have safeguarded its 
interests, because the Court could not have prevented the issuance of the contract 
after the contract was signed. Brief in Support of Motion to Disallow Fees and 
Costs, p. 4. Plaintiff cites Brady v. City of Homedale, 130 Idaho 569 (1997) to 
support this argument. Howeverr in Brady, the construction at issue project was 
completed by the time of the hearing. Brady, 130 Idaho at 572. In this case, 
Plaintiff has made no showing that the City had awarded the contract, would/could 
award the contract, or could have even started on the construction project prior to 
3 Plaintiff does cite Unity Light and Power Co. v. City of Burley, supra, but does not point to 
any page in the case where this assertion is made. In fact, the case does not support 
Plaintiff's argument. 
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the time that Plaintiff could have obtained a preliminary injunction hearing after 
filing and serving the Summons and Complaint. Instead, Plaintiff preemptively 
jumped the gun and obtained a TRO before anything had happened on the project. 
Therefore, Brady does not support Plaintiff's argument. 
There were many numerous courses ,of action that Plaintiff could have taken 
which would not have subjected Plaintiff to losing the 65(c) bond. For example, 
Plaintiff could have served the Complaint, and then moved for a TRO, and had an 
expedited hearing on the requested preliminary injunction or TRO, thus allowing the 
Court to determine whether a restraining order or injunction was appropriate. This 
course of action would not have subjected Plaintiff to foreclosure on a bond issued 
pursuant to I.R.C.P. 65(c}. Considering that when Plaintiff filed the Complaint the 
bid contract had not been officially awarded, Plaintiff cannot successfully argue 
that the Court would have been without any power to prevent construction on the 
irrigation project from going forward. Plaintiff cannot reform the history of this case 
or avoid the consequences of his choices. The Temporary Restraining Order was 
issued, and then revoked by the Court. Therefore, it is wrongful. "An injunction 
may deemed to have been wrongfully issued so as to allow recovery on the bond, 
only if there has been a final judgment or equivalent determination that the Plaintiff 
was not entitled to an injunction." Phoenix Aviation v. MMK Entrs., 128 Idaho 
819, 823 (ld. Ct. App. 1996). The Opinion and Order make it clear that Plaintiff 
was not entitled to an injunction. Opinion and Order on Injunctive Relief, p. 10. 
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Therefore, the City was wrongfully restrained, and is entitled to foreclose on the 
65(c) bond. 
C. BECAUSE THERE IS NO STATUTORY REQUIREMENT THAT A 
MEMORANDUM OF COSTS BE ITEMIZED, AND BECAUSE THERE WAS A 
RULING ON THE MERITS, DEFENDANT IS ENTITLED TO ALL ITS ATTORNEY 
FEES AND COSTS. 
Plaintiff argues that the City did not file a timely itemized memorandum of 
fees and costs. Brief in Support of Motion to Disallow Fees and Costs, pp. 4 - 5. 
Plaintiff cites no statutes, case law, or facts to support this argument. Regarding 
timeliness, Judgment was entered on January 27, 2010 , and Defendant's request 
for fees and costs was filed on February 4, 2010. This is not untimely. Further, 
Plaintiff argues that Defendant only provided totals regarding fees and costs 
incurred, and has asked the Court to assume such fees and costs were related to 
quashing the injunction. Id. This is untrue, and is directly contradicted by the 
documents filed by Defendant City supporting the request for fees and costs. 
Therefore, Plaintiff's arguments should fail. 
First, neither Rule 65(c), Rule 54(d}, Rule 54(e) nor I.e. § 12-117 require any 
i 
sort of formal itemization of fees and costs incurred by Defendant. Defendant City 
has made it clear that the time billed up to and including the temporary retraining 
order hearing on December 21, 2009 was $4,996.50. See Affidavit of Stephen 
Adams in Support of Motion for Attorney's Fees and Costs, , 6~ Directly contrary 
to Plaintiff's assertion, Defendant has stated that the fees and costs directly related 
to defending the City from the Complaint and TRO. See Affidavit of Stephen 
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Further, it is apparent that overturning the TRO involved the same work as 
resolving the case on the merits. "Idaho case law interpreting Rule 65(c) allows 
recovery of attorney fees if legal services necessary to defend the merits of the 
case were identical to services performed in dissolving a restraining order." Durrant 
V. Christensen, 117 Idaho 70, 73 (1990). See also Phoenix Aviation v. Mnk 
Enters., 128 Idaho 819, 825 (Idaho Ct. App. 1996). In this case, once the TRO 
was lifted and injunctive relief denied, the Court entered judgment. See Opinion and 
Order on Injunctive Relief; Judgment. Therefore, as the merits of the case are 
identical to dissolving the wrongful TRO, Defendant City is not required to identify 
what portion of the fees and costs are related solely to undoing the TRO. 
D. THE CASES PLAINTIFF RELIES ON TO LIMIT ATTORNEY FEES TO THE 
AMOUNT OF THE BOND DO NOT SUPPORT PLAINTIFF'S ARGUMENT. 
Plaintiff argues that if attorney fees are appropriate, they are limited to the 
amount of the bond. Brief in Support of Motion to Disallow Fees and Costs, pp. 5 -
6. In support of this argument, Plaintiff cites McAtee v. Faulkner Land & Livestock, 
113 Idaho 393 (Idaho Ct. App. 1987). This case specifically states that If Recovery 
4 To the extent that Plaintiff argues that Defendant spent time researching and writing about 
the § 1983 claim, see Brief in Support of Motion to Disallow Fees and Costs, p. 5, such 
research was necessary and related to the TRO claim. Defendants objected to the TRO on 
numerous grounds, including that there was no property interest to support a § 1983 claim. 
See Objection to Temporary Restraining Order and Petition for Injunction, pp. 3 - 7. The 
fact that the Court did not overturn the TRO based on these arguments does not mean that 
they were not related to attempts to overturn the TRO. Every argument in Defendant's 
Objection was related to Defendant's attempts to get the TRO overturned, and therefore 
equally necessary. Defendants should not have to itemize arguments that Defendant 
considered essential to overturning the TRO, even if the Court ultimately disregarded such 
arguments. 
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of damages, costs and attorney fees occasioned by the temporary restraining order 
in this case is limited to the amount of the bond." McAtee, 113 Idaho at 402. That 
ruling was limited to McAtee, and was not a broad general rule applicable to other 
cases.ld. 
Further, the argument in McAtee is limited to a discussion of I.R.C.P. 65(c) 
under the circumstances of that case. There is no discussion of fees awardable 
under I.C. § 12-117. Even Plaintiff does not suggest that McAtee should be read to 
limit awards of fees under I. C. § 12-117 when a case involves an I.R. C.P. 65(c) 
bond. Defendant City in this case is clearly asking for both foreclosure on the bond, 
and an award of fees under I. C. § 12-117. Therefore, attorney fees are not limited 
to the $3,000 cash bond. 
E. BECAUSE THE PUBLIC WORKS BIDDING STATUTE CLEARLY ALLOWS THE 
CITY TO AWARD THE BID TO AN ENTITY OTHER THAN THE LOW BIDDER, 
PLAINTIFF'S REQUEST FOR INJUNCTIVE RELIEF FORCING THE CITY TO 
ACCEPT PLAINTIFF'S BID WAS CLEARLY UNREASONABLE. 
Plaintiff argues that the lawsuit was pursued reasonably. Brief in Support of 
Motion to Disallow Fees and Costs, p. 6. Defendant will not dispute Plaintiff's 
assertion that the issues addressed to the Court were issues of first impression. 
However, that is not the argument that Defendant is making, nor is it the pivotal 
question for determining whether attorney fees must be awarded. Defendant 
argues that the public works bidding statute, I.C. § 67-2805(3), clearly gives the 
City discretion in using either a Category A or Category B bid procedure. Further, 
under either of those procedures, the City is entitled to use someone other than the 
low bidder. I.C. § § 67-2805(3)(a)(ix-x) and (3)(b){xii-xiii). Therefore, while there 
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may be some dispute about whether Category A or Category B was properly used, 
there is absolutely no support for Plaintiff's request for injunctive relief forcing the 
City to use Plaintiff on the irrigation project. In its briefing, Plaintiff does not even 
attempt to support this request for injunctive relief as being reasonable. 
Therefore, as Plaintiff was unreasonably pursuing improper injunctive relief, 
Defendant City should be entitled to attorney fees pursuant to I. C. § 1 2-11 7. 
F. THE CITY SHOULD BE AWARDED TRAVEL COSTS BECAUSE OF THE 
EXCEPTIONAL NATURE OF THIS CASE. 
Plaintiff argues that Defendant City is not entitled to travel costs because 
they are not "exceptional". Discretionary costs under I.R.C.P. 54(d){1) may include 
travel costs. Hayden Lake Fire Prot. Dist. v. Alcorn, 141 Idaho 307, 314 (2005). 
The only travel expenses in this case are related to the TRO hearing on December 
21, 2009. This nature of the December 21, 2009 evidentiary hearing is such that it 
could not be done over the telephone. Further, because of the truncated nature of 
the case and the short time to prepare for the hearing and its proximity to the 
holidays, it was impossible to plan mUltiple cases to work on in or around Lewiston 
at the same time, and thus split costs. Because of these exceptional 
circumstances, the travel costs themselves are exceptional, and therefore 
appropriate. Id. Defendant requests that the Court, in its discretion, award such 
costs. 
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II. 
CONCLUSION 
Defendant City has requested fees and costs pursuant to I.C. § 12-117, and 
foreclosure on the $3,000 bond under F.R.C.P. 65(c). Plaintiff has not disputed the 
reasonableness of Defendant City's attorney fee request, only the statutory basis 
for it. As discussed above, because Plaintiff has unreasonably and without basis 
sought to force Defendant City to accept its bid, Defendant is entitled to fees and 
costs under I.C. § 12-117. Additionally, Defendant is entitled to foreclose on the 
bond because the City was wrongfully restrained by a TRO. Therefore, Defendant 
City requests that it be awarded the fees and costs outlined in its Motion for Fees 
and Costs. /ltd 
DATED this z..~ay of March, 2010. 
ANDERSON, JULIAN & HULL llP 
B~~ ____ ~~~~ ____ ~ ________ __ 
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CERTIFICATE OF MAILING 
~ I HEREBY CERTIFY that on this ~ day of March, 2010, I served a true and 
correct copy of the foregoing RESPONSE TO MOTION TO DISALLOW FEES AND 
COSTS by delivering the same to each of the following attorneys of record, by the 
method indicated below, addressed as follows: 
Ron T. Blewett 
CLARK AND FEENEY 
The Train Station, Suite 201 
13 th and Main Streets 
P.O. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208) 743-9516 
Facsimile: (208) 746-9516 
Attorneys for Plaintiff 
u.S. Mail, postage prepaid 
Hand-Delivered 
Overnight Mail 
Facsimile 
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FRO~l : LewiSton Ci ty Rtty PHONE NO. : 208 746 7952 Feb. 26 2010 04:55PM P1 
Brian K. Julian, ISB No. 2360 
Amy G. White, ISB No. 5019 
ANDERSON, JULIAN & HULL lLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344 w 5800 
Facsimile: (208) 344-5510 
E-Mail: bjulian@ajhlaw.com 
agwhite@ajhlaw.com 
Attorneys for Defendant 
IN THE DISTRICT COURT OF 
THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, 
INC., an Idaho corporation, Case No. CV 09-02511 
Plaintiff, 
VS. 
AFFIDAVIT OF DON ROBERTS IN 
SUPPORT OF MEMORANDUM OF 
FEES AND COSTS 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defendant. 
STATE OF IDAHO 
ss: 
County of Nez Perce 
DON ROBERTS, having been first duly sworn upon oath, deposes and says: 
1. That the statements contained herein are made of your Affiant's own 
personal knowledge and are true and correct to the best of his information. 
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, 
FROM: Le:wi stan Ci ty Atty PHot~ NO. : 208 746 7952 Feb. 26 2010 04:56PM P2 
2. Affiant is the City Attorney for The City of Lewiston, and has been for 
cJ?> years. 
3. The City is insured through Trident Insurance. 
4. The City has a deductible of $10,000.00. The first $10,000.00 of 
any fees or costs in a lawsuit is paid by the City out of City funds. 
5. In this case, the first $10,000.00 of Anderson. Julian & Hull's bill for 
defending the City will be paid by the City out of City funds. 
6. Even if the bill were to exceed $10,000.00, Trident has a contractual 
obligation to defend the City. and is subrogated to the rights of the City. 
7. Defense Counsel in this case is a private firm which is not paid on 
retainer by the City of Lewiston. None of the employees of Anderson, Julian and 
Hull are employees of Defendant City of Lewiston. 
Notary Public for Idaho ' 4 
Residing at: d3: ~~ ~ 
My CommissionEife:t;-J:O~ .... .;; tJ/ d 
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CERTIFICATE OF MAILING 
J I HEREBY CERTIFY that on this ~ day of March, 2010, I served a true and 
correct copy of the foregoing AFFIDAVIT OF DON ROBERTS IN SUPPORT OF 
MEMORANDUM OF FEES AND COSTS by delivering the same to each of the 
following attorneys of record, by the method indicated below, addressed as 
follows: 
I 
Ron T. Blewett 
CLARK AND FEENEY 
The Train Station, Suite 201 
13th and Main Streets 
P.O. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208) 743-9516 
Facsimile: (208) 746-9516 
Attorneys for Plaintiff 
] U.S. Mail, postage prepaid 
] Hand-Delivered 
[ ] Overnight Mail 
~ J Facsimile 
RESPONSE TO MOTION TO DISALLOW FEES AND COSTS 41 
Brian K. Julian, ISB No. 2360 
Amy G. White, IS8 No. 5019 
ANDERSON, JULIAN & HULL LLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
Facsimile: (208) 344-5510 
E-Mail: bjulian@ajhlaw.com 
agwhite@ajhlaw.com 
Attorneys for Defendant 
Hnderson. Julian ~ Hull LLP 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, 
INC., an Idaho corporation, 
Plaintiff/Appellant, 
vs. 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defenda nt/Respondent. 
Docket No. 37398-2010 
Nez Perce County 
Docket No. CV 09-02511 . 
AMENDED NOTICE OF CROSS 
APPEAL 
TO: THE ABOVE-NAMED CROSS-RESPONDENT, HILLSIDE LANDSCAPE 
CONSTRUCTION, INC., AND ITS ATTORNEY, RON T. BLEWETT, The 
Train Station, Suite 201, 13th and Main Streets, P. O. Drawer 285, 
Lewiston, Idaho 8350', AND TO THE CLERK OF THE ABOVE-
ENTITLED COURT: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Cross-Appellant, City of Lewiston, cross appeals 
against the above-named Cross-Respondent, Hillside Landscape Construction, to 
the Idaho Supreme Court from the Opinion and Order on Injunctive Relief, dated 
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December 29, 2009, and the Judgment entered thereon dated January 27, 2010, 
entered in the above-entitled action and the Opinion and Order on Motion for Costs 
and Attorney's Fees dated March 16, 2010, Honorable Judge Brudie presiding. 
2. That the party has a right to cross appeal to the Idaho Supreme Court, 
and the Judgments or Orders described in paragraph 1 above, are appealable 
Orders under and pursuant to Rule 11 (a)( 1) of the Idaho Appellate Rules. 
3. A preliminary statement of issues on appeal/cross-appeal: 
(a) Did the trial court error in determining that Plaintiff had no standing to 
bring a claim under 42 U.S.C. § 1983? 
(b) Does the Plaintiff have any property right for purposes of 42 U.S.C § 
1983 under the current public works bidding statute, Idaho Code § 
67-2805 where the statute gives a governmental entity discretion to 
choose a public works contractor other than the low bidder? 
(c) Did the trial court error in determining that defense counsel was 
required to provide an itemization of legal services provided to its 
client to obtain attorney's fees under I.R.C.P. 65(c) when resolution of 
the Temporary Restraining Order was dispositive of the issues in this 
case? 
4. (a) Is an additional reporter's transcript requested? No. 
(b) The Cross-Appellant requests the preparation of the following 
portions of the reporter's transcript; _ 
Any and all recorded proceedings related to this matter, including, but 
not limited to, the· show cause hearing which occurred on December 
21,2009.1 
5. The Cross-Appellant requests the following documents to be included 
in the clerk's record in addition to those automatically included under Rule 28, IAR 
and those designated by the Appellant's initial Notice of Appeal: 
Defendant believes that this is the same transcript being sought by Hillside's counsel. 
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(a) The Temporary Restraining Order, issued December 1, 2009. 
(b) Plaintiff's Brief in Support of TRO, dated November 30, 2009. 
(c) Plaintiff's Reply Brief in Support of Preliminary Injunction, dated 
December 17, 2009. 
(d) Defendant's Objection to Temporary Restraining Order and Petition for 
Injunction. 
(e) Opinion and Order on Injunctive Relief, dated December 29, 2009. 
(f) Opinion and Order on Motion for Costs and Attorney's Fees dated 
March 16,2010.2 
6. The Cross-Appellant requests the following documents, charts, or 
pictures offered or admitted as exhibits to be copied and sent to the Supreme Court 
in addition to those requested in the original Notice of Appeal: 
2 
(a) All exhibits admitted at the show cause hearing on December 21, 
2009. 
7. I certify: 
The City of Lewiston has also filed a Motion to Augment the Record with the Idaho Supreme 
Court, requesting that the following documents be augmented to the record: 
1. Defendant's Motion for Attorney's Fees and Costs, filed February 4, 2010. 
2. Affidavit of Stephen Adams in Support of Motion for Attorney's Fees and Costs, 
filed February 4, 2010. 
3. Defendant's Memorandum in Support of Motion for Attorney's Fees and Costs, filed 
February 4, 2010. 
4. Plaintiff's Motion to Disallow Costs, filed February 16, 2010. 
5. Plaintiff's Brief in Support of Motion to Disallow Fees and Costs, filed February 25, 
2010. 
6. Defendant's Response to Motion to Disallow Fees and Costs, filed March 2, 2010. 
7. Opinion and Order on Motion for Costs and Attorney's Fees, filed March 16, 2010. 
AMENDED NOTICE OF CROSS APPEAL - 3 44 
t- t' om: C:UtJ Hnderson, Julian & Hull LLP 
(a) That a copy of this Notice of Cross Appeal and any request for 
additional transcript have been served on each reporter to whom an additional 
transcript has been requested as named below at the address set below: 
Name and address: 
Linda Carlton 
425 Warner A venue 
Lewiston, Idaho 83501 
(208) 743-5316 
jjjcranch@msn.com 
(b)(2) That the cross-appellant is exempt from paying the estimated 
transcript fee because all documents requested are identical to or overlap those 
requested by Appellant/Cross Respondent Hillside, and therefore the fee for such 
preparation has already been paid. Additionally, the cross-appellant is not 
requesting a copy of the transcript for the hearing on the Motion for Attorney Fees 
and Costs, which occurred on March 4, 2010. 
(c) That the Cross-Appel/ant filing fee has been paid. 
(d) That service has been made upon all parties required to be served 
pursuant to Rule 20. 
DATED this J:..L day of April, 2010. 
ANDERSON, JULIAN & HULL LLP 
By ~CJ- C.-
Brian K. JUlian, Of the Firm 
Attorneys for Defendant 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 2.-</ day of April, 2010, I served a true and 
correct copy of the foregoing AMENDED NOTICE OF CROSS APPEAL by delivering 
the same to each of the following attorneys of record, by the method indicated 
below, addressed as follows: 
Ron T. Blewett 
CLARK AND FEENEY 
The Train Station, Suite 201 
13th and Main Streets 
P.O. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208) 743-9516 
Facsimile: (208) 746-9516 
A ttorneys for Plaintiff 
Linda Carlton 
425 Warner Avenue 
Lewiston, Idaho 83501 
AMENDED NOTICE OF CROSS APPEAL - 5' 
[ 
r ] 
[ ] 
[v" ] 
U.S. Mail, postage prepaid 
Hand-Delivered 
Overnight Mail 
Facsimile 
U.S. Mail, postage prepaid 
Hand-Delivered 
Overnight Mail 
Facsimile 
E-mail 
Brian K. Julian 
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v 
Brian K. Julian, IS8 No. 2360 
Amy G. White, IS8 No. 5019 
ANDERSON, JULIAN & HULL LLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
Facsimile: (208) 344-5510 
E-Mail: bjulian@ajhlaw.com 
agwhite@ajhlaw .com 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, 
INC., an Idaho corporation, 
Plaintiff, 
vs. 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defendant. 
Case No. CV 09-02511 
MOTION TO AUGMENT 
COMES NOW, Defendant City of Lewiston, by and through its attorneys of 
record, Anderson, Julian & Hull and moves this Court pursuant to Idaho Rules of 
Civil Procedure for an Order augmenting the appellate record in the above-entitled 
appeal with: 
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A file stamped copy of the following documents, which are on file with the 
District Court: 
1. Defendant's Motion for Attorney's Fees and Costs, filed February 4, 
2010. 
2. Affidavit' of Stephen Adams in Support of Motion for Attorney's Fees 
and Costs, filed February 4, 2010. 
3. Defendant's Memorandum in Support of Motion for Attorney's Fees 
and Costs, filed February 4, 2010. 
4. Plaintiff's Motion to Disallow Costs, filed February 16, 2010. 
5. Plaintiff's Brief in Support of Motion to Disallow Fees and Costs, filed 
February 25, 2010. 
6. Defendant's Response to Motion to Disallow Fees and Costs, filed 
March 2, 2010. 
7. Opinion and Order on Motion for Costs and Attorney's Fees, filed 
March 16, 2010. 
The specific grounds for the request are as follows: 
After Plaintiff had filed its Appeal and Defendant had filed its Cross-Appeal, 
the District Court issued its ruling on Defendant's Motion for Fees and Costs. 
Defendant disagrees with the Court's conclusion that it is not entitled to attorney's 
fees pursuant to Idaho Rule of Civil Procedure 65{c) unless the Court is provided 
with an itemized list of services performed in connection with overturning the 
temporary restraining order. Because the resolution of the preliminary junction and 
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overturning the temporary restraining order was dispositive of all issues in this 
case, the time spent working on this case and the time spent overturning the 
temporary restraining order are identical. Under these circumstances, Defendants 
are not obliged to provide an itemized account of time spent working overturning 
the temporary restraining order. 
Defendant filed a Motion to Augment to the Supreme Court on April 26, 
2010. This Motion was denied without prejudice, with instructions to refile the 
Motion with the District Court. Therefore, Defendant City of Lewiston requests 
that the above listed documents be included in the record to be submitted to the 
Supreme Court. 
DATED this ~ day of May, 2010. 
MOTION TO AUGMENT - 3 
ANDERSON, JULIAN & HULL LLP 
By free: ~ C-v 
Brian K. Julian, Of the Firm 
Attorneys for Defendant 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this ~ day of May, 2010, I served a true and 
correct copy of the foregoing MOTION TO AUGMENT by delivering the same to 
each of the following attorneys of record, by the method indicated below, 
addressed as follows: 
Ron T. Blewett ] U.S. Mail, postage prepaid 
CLARK AND FEENEY ] Hand-Delivered 
The Train Station, Suite 201 [ ] Overnight Mail 
13th and Main Streets [ K] Facsimile 
P.O. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208) 743-951 6 
Facsimile: (208) 746-9516 
A ttorneys for Plaintiff 
Linda Carlton [ U.S. Mail, postage prepaid 
425 Warner Avenue [ Hand-Delivered 
Lewiston, Idaho 83501 [ Overnight Mail 
(208) 743-5316 [ ] Facsimile 
jjjcranch@msn.com [X 1 E-Mail 
rian K. Julian 
MOTION TO AUGMENT - 4 50 
l 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
RON T. BLEWETT 
Idaho State Bar No. 2963 
CLARK and FEENEY 
Attorneys for Plaintiff 
The Train Station, Suite 201 
13th and Main Streets 
P. O. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208)743-9516 
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IN THE DISTRlCT COURT OF THE SECOND JUDICIAL DISTRlCT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, ) 
INC., an Idaho corporation, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV09-02511 
Plaintiff-Appellant, 
vs. 
IDLLSIDE'S MOTION TO 
AUGMENT 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defendant-Respondent. 
) 
********** 
COMES NOW, Plaintiff-Appellant and Cross-Respondent, Hillside Landscape Construction, 
Inc., by and through its attorney of record, Ron T. Blewett, and moves in this Court pursuant to Idaho 
Appellate Rule 30, for an order augmenting the appellate record in the above-entitled appeal with: 
A copy of the transcript of the followin~ hearing: 
Hearing Date: March 4, 2010 
Name of Hearing: Defendant's Motion for Attorney Fees and Costs 
Has a transcript been made? No. A transcript has been requested. 
If it has yet to be transcribed, name of reporter: 
Linda Carlton 
425 Warner Avenue 
Lewiston, ID 83501 
HILLSIDE'S MOTION TO AUGMENT 1 
LAW OFFICES OF 
CLARK AND FEENE:61 
LEWISTON. IDAHO 83501 
! .. 
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19 
20 
Estimated number of pages: 20 pages 
The specific ~rounds for the request are as follows: 
The hearing to which transcript is requested occurred after Notices of Appeal and Cross Appeal 
were filed. An Amended Notice of Cross Appeal was recently filed, appealing the District Court's 
refusal to award attorney fees. The transcript requested relates to the District Court's denial of attorney 
fees, a new issue on appeal. 
cfl 
DATED the_I_1 day of May, 2010. 
CLARK and FEENEY II 
By _________ ~ 
f Ron T. Blewett, a member of the firm. 
Attorneys for Hillside Landscape Construction, Inc., 
Plaintiff-Appellant & Cross-Respondent 
CERTIFICATE OF SERVICE 
/ 4.0' I HEREBY CERTIFY that I have on this _I _ day of May 20 1 0, caused a true and correct copy of the 
attached MOTION TO AUGMENT THE RECORD postage prepaid, to the following parties: 
Brian K. Julian 
AmyG. White 
Stephen L. Adams 
Anderson, Julian & Hull, LLP 
C. W. Moore Plaza 
250 S. 5th Street, Suite 700 
P. O. Box 7426 
Boise, ID 83707-7426 
Ms. Linda Carlton 
~ 
D 
D 
D 
U.S. Mail 
Hand Delivered 
Overnight Mail 
Telecopy-E-Mail-Fax 
21 425 Warner Avenue 
Lewiston, ID 83501 
22 
23 
24 
By. ~ 
Attorneys for Hillside Landscape onstruction, Inc., 
Plaintiff-Appellant & Cross-Respondent 
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RON T. BLEWETT 
Idaho State Bar No. 2963 
CLARK and FEENEY 
Attorneys for Plaintiff 
The Train Station, Suite 201 
13th and Main Streets 
P. O. Drawer 285 
Lewiston, Idaho 83501 
Telephone: (208)743-9516 
FllED 
WYJ ~ 11 PM 12. 31 
DEPUTY 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, ) 
INC., an Idaho corporation, ) 
) 
Plaintiff-Appellant, ) 
) 
vs. ) 
) 
CITY OF LEWISTON, an Idaho municipal ) 
corporation, ) 
) 
Defendant-Respondent. ) 
) 
) 
Case No. CV09-02S11 
STATEMENT OF AGREEMENT TO 
CITY'S MOTION TO AUGMENT 
********** 
COMES NOW, Appellant, Hillside Landscape Construction, Inc., by and through its attorney 
of record, Ron T. Blewett, and City of Lewiston, and hereby stipulates and agrees that City of 
Lewiston's Motion to Augment filed on May 10, 2010, maybe granted. 
~/¥V DATED the K day of May, 2010. 
STATEMENT OF AGREEMENT TO 
CITY'S MOTION TO AUGMENT 
CLARK and FEENEY, LLP 
By ____________________ ~--__ --__ --__ 
Ron T. Blewett, a member ofth 
Attorneys for Hillside Landscap Construction, Inc., 
Plaintiff-Appellant & Cross-Res ondent 
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CERTIFICATE OF SERVICE 
/" I ~ 1·\;' I HEREBY CERTIFY that I have on this -4- day of May, 2010, caused a true and correct copy of 
the attached STATEMENT OF AGREEMENT TO CITY'S MOTION TO AUGMENT postage pr epaid, 
to the following parties: 
Brian K. Julian 
AmyG. White 
Stephen L. Adams 
Anderson, Julian & Hull, LLP 
C. W. Moore Plaza 
250 S. 5th Street, Suite 700 
P. O. Box 7426 
Boise, ID 83707-7426 
STATEMENT OF AGREEMENT TO 
CITY'S MOTION TO AUGMENT 
\rti, J ~ U.S. Mail 
o Hand Delivered 
o Overnight Mail 
o Telecopy-E-Mail-Fax 
By. ________________ ~r-~------------__ __ 
Attorneys for Hillside Landsc e C nstruction, Inc., 
Plaintiff-Appellant & Cross- espo ent 
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Brian K. Julian, ISB No. 2360 
Amy G. White, ISB No. 5019 
ANDERSON, JULIAN & HULL LLP 
C. W. Moore Plaza 
250 South Fifth Street, Suite 700 
Post Office Box 7426 
Boise, Idaho 83707-7426 
Telephone: (208) 344-5800 
Facsimile: (208) 344-5510 
E-Mail: bjulian@ajhlaw.com 
a,gwhite@ajhlaw.com 
Attorneys for Defendant 
t=inderson, Julian g, Hull LLP 
F1LED 
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IN THE DISTRICT COURT OF 
THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND 
FOR THE COUNTY OF NEZ PERCE 
HILLSIDE LANDSCAPE CONSTRUCTION, 
INC., an Idaho corporation, 
Plaintiff, 
vs. 
CITY OF LEWISTON, an Idaho municipal 
corporation, 
Defendant. 
Case No. CV 09-02511 
ORDER TO AUGMENT RECORD 
This matter having come before the Court on the parties' Stipulation to 
Augment the Record, 
IT IS ORDERED, AND THIS DOES HEREBY ORDER, that the District Court 
will augment the appellate record to be submitted to the Supreme Court by adding 
the following documents and transcripts: 
ORDER TO AUGMENT RECORD - 1 
... 'LII·'i-.LI-c.t.J..Lf..::J l..~;...::..~'-t i r'" om: cJ.::J(j Hnderson, Julian & Hull LLP 
1. Defendant's Motion for Attorney's Fees and Costs, filed February 4, 
2010. 
2. Affidavit of Stephen Adams in Support of Motion for Attorney's Fees 
and Costs, filed February 4, 2010. 
3. Defendant's Memorandum in Support of Motion for Attorney's Fees 
and Costs, filed February 4, 2010. 
4. Plaintiff's Motion to Disallow Costs, filed February 16, 2010. 
5. Plaintiff's Brief in Support of Motion to Disallow Fees and Costs, filed 
February 25, 2010. 
6. Defendant's Response to Motion to Disallow Fees and Costs, filed 
March 2, 2010. 
7. Opinion and Order on Motion for Costs and Attorney's Fees, filed 
March 16, 2010. 
8. Transcript of the hearing on Defendant's Motion for Fees and Costs, 
which occurred on March 4, 2010. 
DATED this z..g day of June, 2010. 
ORDER TO AUGMENT RECORD - 2 56 
